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COMMENTS OF THE BEAR RIVER BAND ON THE NIGC'S PROPOSAL TO RE-
INTERPRET THE STATUS OF "ONE-TOUCH" ELECTRONIC, COMPUTER OR OTHER
TECHNOLOGIC AIDS TO CLASS II BINGO GAMES

TROD I

In a June 4, 2008 letter from then-NIGC Chairman Phil Hogen to the Metlakatla Indian Community
disapproving an amendment to that I'ribe's gaming ordinance that would have permitted use of an "auto-
daub" or "one-touch" feature in an electronically aided bingo game, former NIGC Chairman Phil Hogen
took the position that in order to be considered a permissible electronic, computer or other technologic aid to
Class II bingo, the device must requirc a player to press a button or a touch-screen at least twice during a
game, and that the NIGC would regatd an aid that utilized a "one-touch" or "auto-daub" feature would be
considered to be a Class IIT gaming device for which a compact would be required.

The NIGC has announced its intention to reinterpret Chairman Hogen's decision "regarding the
classification of server based electroniz bingo system games that can be played utilizing only one touch of a
button (“one touch bingo™)[,]" and has solicited comments on its proposed reinterpretation. For the reasons
set forth below, the Bear River Band hereby supports the NIGC's proposed reinterpretation of former
Chairman 1logen's erroneous interpretation of what IGRA defines as "bingo" or "games similar to bingo."

COMMENTS

I REINTERPRETATION OF THE CONCLUSIONS EXPRESSED BY
CHAIRMAN HOGEN IN HIS JUNE 4, 2008 LETTER IS APPROPRIATE
BECAUSE THOSI: CONCLUSIONS WERE IN EXCESS OF CHAIRMAN
HOGEN'S STATUTORY AUTHORITY ARBITRARY CAPRICIOUS AND
CONTRARY TO I AW. 611 % -



Under IGRA, Indian tribes are the primary regulators of Class IT gaming. 25 U.S.C. § 2710(a)-(b).
Thus, oversight by the NIGC is limited, and decisions on the proper classification of aids to Class II bingo
games are, in the first instance, left to tribal gaming agencies. In this context, IGRA significantly restricts the
grounds on which the Chairman may disapprove a tribal gaming ordinance or amendment.

Specifically, 25 U.S.C. § 2710(b)(2) provides that "[tlhe Chairman shall approve any tribal ordinance
or resolution concerning the conduct, or regulation of Class IT gaming on the Indian lands within the tribe's
jurisdiction if such ordinance or resolution provides that [certain specific matters are addressed!]." Further,
25 U.S.C. § 2710(e) provides that, "... by not later than the date that is 90 days after the date on which any
tribal gaming ordinance or resolution ‘s submitted to the Chairman, the Chairman shall approve such
ordinance or resolution if it meets the requirements of this section." The NIGC's implementing regulations,
25 C.IF.R. Part 522, contain the same 1 mitation.

The listed requirements found in 25 U.S.C. § 2710(b) and the NIGC's implementing regulations at 25
C.F.R. Part 522 do not include game classification issues or definitions of permitted electronic aids to Class II
games. Consequently, Chairman Hog:n exceeded his statutory authority in disapproving an amendment to
the Metlakatla Indian Community's G iming Ordinance on grounds other than those permitted by IGRA or
the NIGC's own regulations. See, Hatman v. Kickapoo Tribe Gaming Commission (D. Kan. 2001) 176 F. Supp.
2d 1168, 1179-80 affid, 319 F.3d 1230 (10th Cir. 2003):

the court rejects plait tiff's contention that every ordinance must be
approved or disapprcved by the NIGC. An amendment to an ordinance
does not require NIG:C approval if it addressed issues not raised in the
IGRA or the NIGC's regulations . . . The only provisions required for such
ordinances are those listed in 25 U.S.C. § 2710(b)(2), as incorporated
through 25 U.S.C. § 2710(d)(1)(A) and in 25 C.ER. Part 522.

Accordingly, even if there wee no other reasons to reinterpret Chairman Ilogen's decision, his
consideration of factors unauthorized by — and contrary to — express statutory language warrants
reinterpretation of his decision.

II. IGRA DOES NOT REQUIRE THAT TECHNOLOGIC AIDS TO CLASS
II BINGO REQUIRE ANY SPECIFIC MINIMUM NUMBER OF "TOUCHES"

! These matters are limited to provisions 1ddressing the Tribe's sole proprietary interest in the gaming operation, use of
net gaming revenues, annual independent audits, protection of the environment and public health and safety, and
licensing and background investigations. 25 U.S.C. § 2710(b)(2).



















































